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age clause in the specifications usually refers to one or more specific kinds of breach of contract, the more common one being that of failure to complete the work within the time agreed upon. The object of a penalty clause covering this particular kind of breach of contract is rather to Insure completion of the contract within the time specified than to recover damages for a failure to do so. For this reason it has been commonly supposed if a heavy penalty were provided for a failure of this kind, it would serve as a strong motive to the contractor to hasten the work. This being the object of such a clause it has been common to specify a penalty or damage of so many dollars per day, for each and every day elapsing after the date agreed upon for the completion, before the work is finally completed, the sum so named being often a very extravagant one.
There are several ways of stating this clause, some of which are very much better than others. The following arc the more usual forms:
I. Provision for a specific "penalty." When a specific "penalty" is named for either a particular or for any breach of the contract, whether this sum named be a per diem, or a gross amount, the court will usually construe it as meaning that such a sum is a fund provided in the specifications for the purpose of meeting such damages as may result from a breach of the contract, and that only the actual damages sustained and proved in a suit at law can be recovered from such fund. In other words, a penalty clause so stated has little or no force, since the law provides exactly the same remedy for any breach of contract, without a specific agreement.
IL 77ie naming of a per diem, or gross sum, as being the "ascertained and liquidated damages** which will be sustained by the injured party for a specific breach of contract therein named, this usually being for failure to complete the work within the time specified. In this case the word "penalty"